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" Judge Mwrray Gurfein’s decision in
the New York Times case, refusing to
enjoln the Times from publishing its
“Pentagon Fapers,” .was & couragceous
ruling for a jurist hearing his first case
on the bench. It also was the right one,
« It does not mean, unfortunately,
that. the Times can resume its contro-
versial serles today. By order of the
United States Court of Appeals in New

P Tt B
L

York, a restraining order agalnst the

newspaper has been extended to noon
Monday. Thus the Times s blocked
from publishing more of the disputed
material before next Tuesday.

Tuesday Is also the next target day

. for the Washington Post, which has
some Pentagon Papers of its own and
has been temporarily restrained by our
own U.S, Court of Appeals. from publish~
ing more of them,

Xt is a bolling legal cauldron; no ono
can say- at the momen! what finally
will be cooked up. It Is fervently o ba
hoped, however, that the ulthmate de-
clsions as to the Times, The Post, and
other newspapers that may become in-
volved, defeat the government’s efforts
a2t repression. .

There Is a principle here which s
vital to the proper functioning of the
Amerlecan system, and it has nothing
whatsoever to do with the merits of the
published articles derived from a three-
year-old Defense Department study of
our. own Vietnam decision-making
process. - S }

The Star has expressed, and may well
express again,
about the value of those sensational dis-
closures. Thelr implication 1s that the

American effort in Vietnam, from the

“beginning, has been a shabby fraud and
that officials of this government were,
all along, cynical liars and plotters. Such
‘a conclusion, in our view, is not justified
on the basis of a partial, selective record
of raw contingency plans, memoranda
and minutes. The Pentagon Papers are
part of the story. The whole story Is
not so simple or so sad. ) ‘

Importance at the moment is the titanic

‘ment’s efforts to prevent publication of

the offending articles. The court battles .

of this past week, and those to come, are

. certain to have 2 historic and eritical’
effect on the principle and practice of

press freedom in this country.

editorial reservations

WASHIRGTON STAR

. e

eyt
for meaningful comment at this stage.
Tt us concentrate hore onr the Times,
recoghizing that its situation has much
in common with that of the Post —or
indeced of any newspaper that may be
threatened with gag law. .

First things fivst, If the Flrst Amend-~
ment to our Constitution has not lost its
meaning, the Times hadan unqualified
right to print its stories, Ethically, it had

a responsibility to qonsider the effect of

publication on the nation’s security. Le-

gally, 1t was subject to criminal penaltles
. if publication could be-shown to have

Jbreached sccurity. But when the govern-

ment_undertook, before the Iact, to for-
bid the Times to report what had been
learned, it embarked on a form of re-

pression which has no significant prece-
dent in our history.

True, lthe only damage to the Times
as a result of the four-day publication
‘delay originally imposed by the court
was that the Post meanwhile published
other pileces of the story. But I Judge
Gurfein had escalated his restralning
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‘right to print its articles. This is fot fo
say, nccessarily, that it should have

- printed them. Knowingly to report ma-

terlal which- will damage the security of
the nation is not responsihle Journalism,
Such decisions are the hardest that g
news executlve can face; they Involve an
agonizing balance of concerns. They
cannob be second-guessed by an -outside
editor not confronted by all the facts
and advice—the precise situation—on
which the man in the hot seat acted, In
this case, there are knowledgeable peo-
ple, including some involved in the
events described, who say flatly that
there is no security problem in the mate-
rial published so far. There arc others,
Ineluding official government spokes-
men, who say otherwise, particularly as
regards the use of verbatim texts of
coded messages.

In any event, the Times has sta'f;cd

order into a full-fledged Injunction yes- cditorially that 1t would not have made
terday-—or if an injunction were to be the declsion 1t did “if there had been any
ordered by a higher court—then the '€ason to belleve that publication would
‘precedent for future repression s plain 18Ve endangered the life of a single
to see. Does the povernment suspect that American soldler or in any way threat-
investigation Info certain sensitlve areas €0 the security of our country or the

may result in disclosures contrary to the Peace of the world.” The Tines had three
national interest? It may enjoln the full months in which to test its as- .

press from publication. What areas can su}nptions as to securlty. If its editorial
be presumed free of the possibility of faithfully reflects the conclusion that

_such government-asscrted scnsitivity? W8S reached, the Times was bound to

It is disingenuous to say, as govern~ PUPlsh what it had learned. If the
ment spokesmen do, that the present PSS s serious about its obligation to
{ssuc arises only because the Times arti- the public, it cannot allow someone else’
cles are bascd on “classified” documents, 10 decide for it what the public should
The root principle that would be estah- <NOW. '
lished were the government to prevail in _ #8ain, this s not to say that the
such a case is that government may Tor- Imes” assessment of the securlty Issue
bid & disclosure without even knowing necessarily was correct. Here, at last, is a
what the disclosure Is to be. The mani- duestion of fact which, if the govern-
fest danger of such blind censorship re- ent chooses to press criminal charges,

sulted in the doctrine, sacrosanct from 3% broperly be determined in court, The '

Blackstone’s day, that while the press burden, however, must be on the govern-
may be held to legal account for its Ment to prove that, in fact, security has

. publications, it must never be subject to LCen violated. It is not enough to estab-
2 Nt that 1s another Issue. Of more . “Previous restraints” on what it can JSh that some official once marked

publish. To impose such restraints, saia these documents “secret,” even “top,

. , : “j . . seeret.” A scandalous array of -
legal contest arising out of the govern- Blackstone, “is to destroy the frcedom array "of docu

ments Is so classified. Their content

of the press.” .
regularly finds its way into news re-

So—the Times had a constitutional

officials.

The alleged securlty violation, more- -
over, must be shown to Involve the ac-
tual safety of the nation. Embarrass-
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ports, much of it leaked by government
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